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INTRODUCTION

Even before the April 1, 2003 hearing on Carolyn Kuhl’s nomination by Presdent Bush
to the United States Court of Appeds for the Ninth Circuit, Sgnificant opposition to Kuhl’s
confirmation had arisen because of her troubling record as alawyer and judge. Throughout her
career — asalawyer in the Reagan Adminigtration Justice Department, in private practice, and
as a state judge — Kuhl hasfollowed alegd philosophy harmful to the rights and interests of
ordinary Americans. Thisis particularly true in three areas. women'’ s rights and reproductive
freedom, other civil rights, and accessto justice.

Kuh!’s hearing on April 1 not only failed to dispel the serious concerns that had been
raised about her record, but in fact reinforced them. At her hearing, Kuhl refused to answer
certain questions (such as those relaing to her jurisprudentid views of Roe v. Wade), she
changed the subject and avoided answering other questions, and, whether intentiona or not, her
responses to a number of questions asked by Senators regarding troublesome aspects of her
record were untrue and mideading in critica respects.

For example, in alandmark sexua harassment case decided by the Supreme Court, Kuhl
as a Reagan Judtice Department officid had urged the Court to rule in favor of the employer,
under a definitiona standard that would have made it very difficult for women to prove sexud
harassment in the workplace. The Court did not adopt Kuhl’s stlandard and ruled unanimoudy
for the femade employee. Nonetheless, when questioned about this case a her hearing, Kuhl
caled her disagreement with the Court “technical” and sought to portray the ruling as avictory
for her pogtion.

In another Supreme Court case, Kuhl had filed a brief urging the Court to overturn the
important and well-settled doctrine of associationd standing, which alows organizationsto file
auit on behdf of their members and thus facilitates access to judtice by ordinary Americans.
When asked about this case a her hearing, Kuhl stated that her name was not on the brief,
thereby deflecting questions about her extreme views. Kuhl’s response was flatly incorrect.
Although Kuhl has since acknowledged the error in her testimony, she has never answered
Senators fundamental concerns about the “fronta attack” that her own former supervisor says
she launched in this case againg the doctrine of associationa standing.

These and other disturbing aspects of Kuhl’s hearing testimony are further discussed
bel ow with respect to each of the three fundamental areas of concern about Kuhl’ s record:
women'’ s rights and reproductive freedom; other civil rights issues; and accessto judtice.
Combined with the concerns dready raised by Kuhl’ srecord, it is clear that her confirmation
should be rejected.

Kuhl’srecord on women’srights, including reproductive freedom

Trying to overturn Roe v. Wade

Senators concerns: When Kuhl served as Deputy Assgtant Attorney Generd, she specificdly
urged that the Department of Justice seek to have the Supreme Court overturn Roe v. Wade.




According to Charles Fried, Acting Solicitor Generd at the time, Kuhl was the co-author of
“[t]he most aggressive memo” to him from within the Justice Department urging the Department
to filean amicus curiae brief in the Supreme Court in the Thornburgh case cdling for “outright
reversa of Roe.”* Kuhl then co-authored precisdly such a brief, which contended that Roe was
“s0 far flawed that this Court should overrule it and return the law to the condition in which it
was before that case was decided.” The Supreme Court rejected Kuhl’ s attack on Roe.

Kuhl’stedimony: In response to questions about her role in the Thornburgh case, Kuhl
attempted to deflect Senators concerns about her troubling position by asserting that she was
merely representing a dlient, President Reagan, who believed that Roe should be overruled
Kuhl specifically and repeatedly declined to answer Senator Feingtein’s question as to whether
ghe believes that Roe was correctly decided. Kuhl Hearing, at 45-47.

Thefacts. To the extent Kuhl claimed that as a Justice Department attorney she was representing
the President in Thornburgh, the same could be said of every atorney in the Justice Department,
including everyone who weighed in with Acting Solicitor Generd Fried as to whether the
government shoud even file an amicus brief in this case (Snce it was not a party), let done what
postion it should take. The fact remains that, as reported by Fried — who was the recipient of
al of those memos— “[t]lhe most aggressve memo came from my friends Richerd Willard and
Carolyn Kuhl in Civil, who recommended that we urge outright reversal of Roe.”*
Notwithstanding Kuh!’ s refusal now to disclose her views, it is clear that she went far beyond her
role as a Justice Department attorney in her “aggressve’ effortsto overturn Roe v. Wade.

Continuing her anti-choice advocacy

Senators_concerns: In private practice, Kuhl filed an amicus curiae brief in Rust v. Sullivanon
behdf of an anti-choice group in support of the federd “gag rule’ that prohibited family dinics
getting federd ad from discussion abortion with patients. Although Kuhl’ s brief primarily
addressed First Amendment issues, she began the brief with a free slanding quotation that
attacked the Court’ s decisions upholding awomen’ s right to choose abortion as causing a* mgjor
distortion in the Court’s constitutional jurisprudence.”® Referring to this brief, Senator Feinstein
asked Kuhl whether it wasfair to say that a the time Kuhl wrote it she was “Hill a critic of the
Supreme Court’ s jurisprudence on abortion?” Kuhl Hearing, at 49.

Kuhl’stesimony: Kuhl again deflected efforts by Senator Feingtein to learn her jurisprudentia
views of the Court’ s abortion decisions, sating that her brief in Rugt v. Sullivanwas written “on
behdf of aclient” and aso that it * primarily addresses the Firs Amendment issue there. . .”
Kuhl Hearing, at 50.

Thefacts Kuhl was correct in her overdl description of her brief, which makes the free sanding
quote with which she began the brief dl the more indicative of her disagreement with the Court’s
decisions protecting awoman's reproductive freedom. Indeed, Kuhl never actualy answered
Senator Feingtein’s question or explained why she began a brief about a Firss Amendment issue
with afree standing quote attacking the Court’ s abortion decisons.

Seeking to limit sexud harassment protections




Senators concerns: As Deputy Solicitor Generd, Kuhl co-authored an amicus curiae brief for
the United States and the EEOC in the Supreme Court supporting the employer in the landmark
sexua harassment case of Meritor Savings Bank v. Vinson. The plaintiff, Mechdle Vinson, a
bank employee, aleged that her supervisor had forced her to submit to unwelcome sexua
advances over anumber of years, during whichtime she was afraid that she would lose her job if
sherefused. The postion that Kuhl took, had it been adopted by the Court, would have made it
more difficult for women to prove sexud harassment in the workplace. Specificdly, as Senator
Feingtein observed, Kuhl's brief “took the sde of the employer” and “argued in support of the
Didtrict Court’ s ruling that what occurred was Smply avoluntary persona relationship between
coworkers and that that would not be actionable under Title VII of the Civil Rights Act.” As
Senator Feingtein further observed, Kuhl’s brief “ignored the power held by a supervisor over [
subordinate in these circumstances . . .. Kuhl Hearing, at 51. Senator Feingtein asked Kuhl if
she had been involved in the decision to file a government brief taking the sde of the employer
inthiscase. |Id. at 51-2.

Kuhl’stestimony: While Kuhl acknowledged that she had been involved in that decison, she
then immediately tried to deflect Senator Feingtein’ s concerns about the pogition she had takenin
favor of the employer. According to Kuhl, “the Supreme Court’s decison in Meritor closely
tracked the brief that we filed. The reasoning is nearly identical to what we were urging on the
Court.” Id. a 52. Kuhl further testified that “[t]he only reason” the Department had urged a
“reversd” of the ruling below in favor of Ms. Vinson had to do with what she cdled “the very
technical interpretation of the Court’ sfindings of fact,” namely, that the trid court had found any
sexud relationship between Ms. Vinson and her supervisor to be “voluntary.” Id. According to
Kuhl, thiswas “atechnica issue on which the Supreme Court and we disagreed” and that the
Justice Department was “ happy with the decison” in thiscase. Id.

Thefacts: Kuhl’stestimony was asonishing in light of the fact that her amicus brief had urged
the Court to overturn the Court of Appeals decison and to rule againg Ms. Vinson, whilethe
Court, in an opinion by then-Justice Rehnquist, unanimoudy ruled in favor of Ms. Vinson. In
addition, what Kuhl called a*“technica” disagreement — defining “voluntary” or “consensua”
conduct to preclude any finding that the conduct was “unwelcome’ — in fact went to the very
crux of what an employee needsto prove in order to establish aclaim for sexua harassment
based on a hostile work environment, and formed the basis upon which the Court ruled in favor
of Ms. Vinson. Rehnquist’s opinion flatly rgected Kuhl’ s pogtion, holding that “the fact thet
sex-related conduct was ‘voluntary,’ in the sense that the complainant was not forced to
participate againgt her will, is not a defense to a sexuad harassment suit brought under Title VI
Kuhl’s assertion that the Court’s ruling tracked the government’s brief and the implication in her
testimony that it was a victory for the government gppears to be confirmation spin by Kuhl
intended to deflect the fact that her brief had unsuccessfully urged afar tougher standard for
proving sexua harassment generdly, aswell asaruling for the employer in this specific case.

I,”G

Senator Feinstein, appropriatdy “puzzled” by Kuhl’s testimony concerning this case,” asked
Kuhl in pogt- hearing questions for afurther explanation, as did Senator Biden. In her replies,
Kuhl continued to maintain that the Court’ s unanimous ruling for Ms. Vinson wasin line with

Kuhl’s brief in support of the employer. According to Kuhl, her brief “argued for a sandard



based on whether sexua advances made in the workplace were ‘unwelcome.” . . . The Supreme
Court accepted the United States' argument that the appropriate standard was whether the
advances were unwelcome.”® What Kuhl does not state, however, isthat her brief defined
“unwelcome’ sexua advances in such amanner that non-forcible sexua conduct — “voluntary”
or “consensud” in the words of Kuhl’s brief — would not be considered “unwelcome.”® The
Supreme Court, as discussed above, unanimoudly rejected such a narrow definition of
“unwelcome,” holding that a woman need not have been “forced to participate [in sexud
activity] againg her will” in order to establish sexud harassment.

Supporting sex discrimination in education

Senators_concerns: In 1993, Kuhl co-authored an amicus curiae brief in the Supreme Court for
three private women’s colleges in support of a petition for awrit of certiorari filed by the
Virginia Military Inditute, a public dl-made collegein Virginia In alawsuit brought by the

United States, the United States Court of Appedls for the Fourth Circuit had held that VMI’'s
denid of admisson to women violated the Equal Protection Clause. In an effort to continue to
deny admisson to women but remain a public inditution, VMI filed a cert. petition with the
Supreme Court, asking the Court to overturn the Fourth Circuit’ s ruling. Senator Feinstein asked
Kuhl about her brief. Kuhl Hearing, at 61.

Kuhl’stesimony: Kuhl testified that her brief “was not a brief in support of the constitutionality

of VMI. . . It wasabrief in support of the petition for certiorari.” Id. She said that her brief was
narrowly focused on the importance of women’s colleges and asked that the Court “take that
case S0 asto darify that al-women's schools could — were not uncongtitutional essentidly.” 1d.

Thefacts. Kuhl’sbrief was filed on behdf of three private women’s colleges. VMI, by contragt,
was (and il is) agtate- supported public indtitution, and the condtitutiondity of private Sngle-

sex schoolswas not at issue in the case. Moreover, whileit istrue that Kuhl’s brief did not
expresdy defend the condtitutiondity of alowing VMI to continue to deny admission to women
yet remain apublic indtitution, it is equdly true that Kuhl’s brief stated thet it wasfiled “in

support of petitioners’ — VMI — and that it specificaly urged that “the petition for certiorari
should be granted.”*® VMI’s cert. petition, in turn, expresdy asked the Court to “grant certiorari
and reverse the decision of the court of appedls . . ."**

According to contemporaneous press reports, Kuhl’s brief wasfiled as part of VMI’s campaign
to enlist private women's collegesin its effort to continue to exclude women.*? AsKuhl
admitted at her hearing, the colleges that signed her brief were referred to her through * counsel
who was representing VMI.” Kuhl Hearing, & 62. In fact, VMI’s counsd of record on its cert.
petition was Richard Willard, Kuhl’s former colleague at the Department of Justice (and co-
author with her of the “most aggressive’” memo to Fried in the Thornburgh case urging that the
Department argue for Roe v. Wade to be overturned).

In her written answers to post-hearing questions from Senator Kennedy, Kuhl attempted to dispel
concerns that her brief supported VM1’ s efforts to continue to exclude women by stating that the
brief “did not express aview asto how the Supreme Court should rule with respect to the

congtitutiondity of VMI’s program.”*® However, if Kuhl had been concerned at the time that her



brief not imply support for VMI, she could have stated in the brief that the private women's
colleges took no pogtion asto the condtitutiondity of VMI’s excluson of women; Kuhl failed to
do so.

Dismissng dam of egregious privacy violaion

Senators_concerns: Much of the questioning of Kuhl & her April 1 hearing focused on her
disturbing 1999 ruling dismissing invason of privacy clams brought by Azucena Sanchez Scott,
arecovering breast cancer patient, whose doctor had brought another professionally attired man
into the examination room without disclosing that the man was not amedical professond but a
drug company salesman. The man then witnessed an examination of Ms. Sanchez Scott’s
breasts and abdomen during which she was hdf-naked. In arecent letter to Senator Hatch
opposing Kuhl’s confirmation, Ms. Sanchez Scott explained that “I felt violated because | had
disrobed for my examination. . . Asacancer survivor, | trusted that my doctor would make
decisonsin my best interest.”** Senator Durbin told Kuhl that he considered the Sanchez- Scott
case “the mogt troubling of anything you have been involved in.” Kuhl Hearing, a 72. Senator
Schumer gated, “I don't think | have seen amore disturbing ruling from ajudicid nominee snce
| have beeninthe Senate.” |d. at 108.

Specificdly, Ms. Sanchez Scott filed suit againgt the doctor, the drug company, and the sdlesman
for invasion of privacy, with an additiona claim against the doctor for professona negligence.
Judge Kuhl granted a motion by the defendants to dismiss Ms. Sanchez- Scott’ sinvasion of
privacy clams outright, effectively holding that there was no set of facts that Ms. Sanchez- Scott
could prove that would entitle her to any relief on theinvasion of privacy clams and precluding

her from presenting those clamsto ajury. According to Judge Kuhl’s ruling from the bench,
since Ms. Sanchez- Scott had not specifically objected to the man’s presence, “I think it cannot be
said that there was a reasonable expectation of privacy.”®

The Cdifornia Court of Apped unanimoudy reversed Kuhl’sruling, holding that Ms. Sanchez-
Scott’s complaint had aleged “highly offensive conduct,” and making it clear that she had awell
established right to privacy.'® The court specifically noted that “[n]o decisiond authority
supports’ the assertion that Ms. Sanchez Scott had no lega grounds for her invasion of privacy
charge” In other words, Judge Kuhl had no legal basis for throwing out Ms. Sanchez-Scott’s
cam.

Inlight of these facts and the Court of Apped’ s unanimous reversa of Kuhl’ s ruling, Senator
Durbin asked Kuhl to explain her “concept of privacy, asit appliesto that fact Stuation.” Kuhl
Hearing, a 73. Senator Schumer, after reviewing the facts with Kuhl, stated that “1 think most
Americans would be horrified to hear that your view of privacy rights, particularly in that
Stuation, depended on someone who was scared and upset having to ask questions” 1d. at 108.
He asked Kuhl, “How do you explain the ruling issued in this case, and what can you tell usto
assuage so many of my colleagues concerns that you have too narrow aview of privacy rights?’
Id.

Kuh!’stestimony and the facts: Kuhl’s ord and written testimony about the Sanchez- Scott case
reinforces the Senators concerns.




1. Although she denied thisat her hearing, Kuhl has now admitted that she did in fact
dismissinvasion of privacy claims against the doctor

At her hearing, Kuhl did not answer the critical questions about her ruling and her troubling view
of privacy rights. Reather, she testified that Ms. Sanchez- Scott had not asserted any invasion of
privacy claims againg the doctor and that she had not dismissed Ms. Sanchez- Scott’ s privacy
dams againgt him.*® This testimony was completely incorrect, as Kuhl admitted amonth later in
abrief letter to Senator Hatch.™® Through this testimony, however, Kuhl had deflected Senators
serious concerns about her disturbingly narrow and legally erroneous views of a medica

patient’s privacy rights. Thus, to this day, Kuhl has not answered, for example, Senator Durbin’s
question about her “concept of privacy, asit gppliesto” the facts of this case, or Senator
Schumer’s question asking “what can you tell us to assuage so many of my colleagues concerns
that you have too narrow aview of privacy rights?’

In addition, as Kuhl now admitsin her letter to Senator Hatch, she indeed threw out of court in
their entirety Ms. Sanchez Scott’ s invasion of privacy cams againg dl of the defendants — the
doctor, the drug company, and the drug sdlesman. Had Kuhl's ruling not been reversed on
apped, two of the wrongdoers, the drug company and the salesman, would have avoided dl
ligbility to Ms. Sanchez Scott for their unconscionable actions, and the doctor likewise would
not have been hdd ligble on the invasion of privacy clam.

2. Kuhl created the misimpression that she had affirmatively “ allowed” a claim against the
doctor to go forward

At Kuhl’s hearing on April 1, Senator Sessions asked, “you dlowed the lawsuit to go forward
againg the physician, but did not dlow it to go forward against the third party who the doctor

had alowed to come into the room.” Kuhl replied, “Yes, Senator.” Kuhl Hearing, a 80. In fact,
the additiona claim againgt the doctor for professona negligence was not the subject of the
motion to dismiss before Kuhl, and Kuhl therefore had no choice as to whether that claim
proceeded. It was thus mideading for Kuhl to testify that she had “alowed” that claim againgt

the doctor to go forward in the sense that Kuhl had some choice or that she had affirmatively
ruled in favor of Ms. Sanchez- Scott.?°

Moreover, while Kuhl never mentioned thisin her tesimony or in her post-hearing answers, the
remaining clam againg the doctor for professiona ne%zligence was stayed during Ms. Sanchez-
Scott’s appedl of her dismissdl of the privacy daims®* which took more than ayear.?> Thus, not
only would Kuhl’ s ruling have diminated Ms. Sanchez Scott’ s privacy clamsin ther entirety,

but that ruling aso substantially delayed the case and was a significant obstacle to Ms. Sanchez-
Scott’ s ability to obtain justice.

3. Kuhl’stestimony asto why shedid not follow relevant precedent conflicts with her
ruling in this case

In her testimony on April 1 and dsoin her April 15 letter to Senator Specter, Kuhl fostered the
migmpression that Cdifornia privecy law was unclear at the time of her ruling dismissng Ms



Sanchez- Scott’s clams. For example, she tetified at her hearing that “1 was trying to interpret
Cdifornialaw. What was being cited to me was Michigan precedent [i.€., the Michigan
Supreme Court’ sdecision in DeMay v. Roberts, in which a doctor brought along a man not
connected with the medica professon to assst himin achildbirth]. | think that the Court of
Apped has darified thelaw in thisarea” Kuhl Heering, at 742 Theimplication of Kuhl's
testimony, that there was no Cdifornia case law to follow and that she did not follow the
“Michigan precedent” that was being cited to her because it would not help “interpret Cdifornia
law,” cannot withstand scrutiny.

In Kuhl’s ruling from the bench dismissing Ms. Sanchez Scott’s privacy clams, Kuhl in fact
acknowledged that the Michigan case had aready been recognized by the Cdifornia Supreme
Court. As Kuhl gtated, “[i]t's a much more important case and much more sgnificant case that
the Supreme Court — our Supreme Court has picked it up and cited it. There' sno question
about it.” Sanchez-Scott Transcript, at 8. Kuhl’s“problem” with the Michigan case at thetime
was not that it was from Michigan but that she consdered it factudly distinguishable; according
to Kuhl, “[t]he patient there was in [abor, not undergoing a more routine medica examination . . .
" 1d. & 3. In sharp contragt, the unanimous Court of Appeal decision reversing Kuhl not only
found that “this case [ Sanchez- Scott] is very much like the 1881 semind case of DeMay v.
Roberts. . . which first recognized atortious invasion of privacy,” but aso noted that “DeMay
has been relied on by severa Cdifornia courts, including the Supreme Court, in andlyzing
propositions concerning theintrusion tort.” 86 Cal. App. 4th at 374.

4. Kuhl’smisplaced reliance on a letter from Justice Paul Turner

At her hearing on April 1 and in her letter to Senator Specter, Kuhl cited aletter favorable to her
sent to members of the Judiciary Committee by Justice Paul Turner, the author of the Court of
Apped’ s decison that unanimoudy reversed her dismissa of Ms. Sanchez Scott’s common law
invagon of privacy dam. Whileit is not surprisng that Justice Turner may now want to assst
hisjudicid colleague in her quest for alifetime seet on the federd bench, his letter is erroneous

in significant repects and the best evidence of what he thought abouit this case and Kuhl’ s ruling
remains his own contemporaneous opinion overturning Kuhl’s ruling on behdf of a unanimous
Court of Apped.

Turner's letter now suggests that Kuhl’ s ruling was “atrid judge making atough cal in the
context of competing legd interests. . . . "%* Significantly, however, Kuhl’s ruling never

identified any such “competing legd interests” Her ruling was based solely on her belief that

Ms. Sanchez-Scott had no claim for invasion of privacy as a matter of law because she had never
asked why the unidentified man was there or objected to his presence. Sanchez- Scott Transcript,
a 2, 3. AsJudtice Turner’s opinion for the unanimous appel late court demondrates, neither he
nor his colleagues had any problem overturning Kuhl’ s ruling; there was no dissent, and no
indication in the opinion that it was a“tough call.”

To the contrary, the Court of Apped’s opinion made clear that every patient hasa*legdly wdll-
established expectation of privacy,” and further noted that the defendants had failed to cite “any
authority which permits a male drug salesperson to be present in an examination room during the
examination of apartidly disrobed woman.” 86 Cdl. App. 4th at 375-76 (emphasis added). In



great contrast to his recent letter, Turner’ sruling for the Court of Appea never identified or
sought to balance a so-cdled * competing legd interest” to Ms. Sanchez- Scott’ s privacy rights.
In the plainest of language belying any claim now that this case was a“tough cdl,” Justice
Turner wrote in the court’ s decision:

A breast cancer patient who goes into an oncologist’s office to be examined does not, nor
should she, take arisk that what goes on in the examination room will be seen or heard

by anyone other than medica personnd. She does not take arisk that a drug salesperson
will be apart of the process during which her breasts will be examined.

86 Cal. App. 4th a 376. The Court of Apped’s opinion reversing Kuhl continued, “we conclude
that jurors could conclude a breast cancer patient such as plaintiff had an objectively reasonable
expectation of privacy in the medical examination room of her oncologist. No decisional

authority supports a contrary concluson” Id. (emphasis added).

The Turner letter ends by asserting that “ Judge Kuhl concluded that the mentorship program,
which was designed to improve treetment for breast cancer patients, was a sufficient judtification
for dlowing the drug saesperson to be present during the examination... [A] strong argument
can be made that she correctly assessed the competing societd interests the Cdifornia Supreme
Court requires dl jurigsin this sate to weigh in determining whether the tort of intrusion has
occurred.” Turner Letter, at 2-3. This statement has no basis whatsoever in Judge Kuhl’sruling
or that of the Court of Appedl.

Asthe transcript of the hearing before Kuhl makes clear, Kuhl never “assessed” any “competing
societd interests’ nor discussed the purpose of the drug company’ s so-cdled “mentorship
program” that put its sslesman in the exam room. To the contrary, Kuhl’s ruling was premised
solely on her legdly erroneous belief that there could be no invasion of privacy as amatter of

law because Ms. Sanchez- Scott had not affirmatively objected to the man’s presence or asked
why he was there. Sanchez-Scott Transcript, at 2. Asfar as Judge Kuhl was concerned, the man
could have been ajanitor in awhite lab coat.

Justice Turner’ s opinion for the Court of Appedl likewise did not “assess’ “competing societal
interests’ or evauate the purposes of the “mentorship program,” which was factudly irrelevant
to the Court of Apped’sruling. There was no legitimate purpose for the sdesman to bein the
exam room, and the court’ s opinion never identified one. To the contrary, Justice Turner’s
opinion dates that “[w]hen the totdity of the circumstances of the intruson is examined . . . we
conclude that the complaint aleges highly offensve conduct involving a cancer patient whose
breasts were observed by a drug salesperson, whose occupation was never disclosed, during an
examination indde the confines of aphysician’s office. It bears emphasis that there are specific
dlegaionsthat plaintiff was never advised asto [the drug sdlesman’g| role, other than that he
was there to watch.” 86 Cal. App. 4th at 377-78 (emphasis added). Justice Turner’s opinion
reverang Kuhl’sruling in Sanchez- Scott remains the best evidence of his and the Court of
Apped’sview of the law and of Kuhl’s unjudtifiable dismissa of Ms. Sanchez Scott’ s privacy
cam.

Kuhl’srecord on other civil rightsissues



Crusading for atax exemption for Bob Jones University

Senators_concerns: As Senator Leahy observed (Kuhl Hearing, a 37), Kuhl wasidentified as
one of a*“band of young zedlots” within the Department of Justice who were the architects of the
Reagan Adminigration’s decision to reverse long-standing IRS policy that denied tax-exempt
status to Bob Jones University and other racialy discriminatory private schools® In particular,
Kuhl and another Justice Department colleague wrote a 40- page memorandum to Assstant
Attorney Generd William Bradford Reynolds strenuoudy arguing that the IRS should “reverse
its position” in the case and “accord tax-exempt status’ to Bob Jones.?® Reynolds accepted the
memorandum and forwarded it to the Attorney Genera. The Department’sradica reversa of
civil rights policy championed by Kuhl ignited afirestorm of criticism and was repudiated by the
Supreme Court in an 8-1 ruling in the Bob Jones case. Senator Leahy asked Kuhl to address her
role in this matter, specificaly noting how much opposition there was in the Department at thet
timeto the reversd of thiscivil rights policy. Kuhl Hearing, at 37.

Kuhl’stesimony: Kuhl testified that, for two reasons, “| regret having taken the postion that |
did in support of the government’ s change of position. . ..” Kuhl Hearing, a 37. Thefirs was
that “I did not at that time understand the traditiond role of the Justice Department, whichisto
defend the pogitions of the agencies aslong asthere is areasonable argument that can be made in
defense of those agencies. . ..” Id. a 39. (At this, anincredulous Senator Leahy Stated, “But
that is amost hornbook law. . . .You didn't learn that in law school?” 1d.) The second,
according to Kuhl, was that the decison “did not properly put the nondiscrimination principle
that should have been primary in thisdecison first.” Id.

Thefacts As Senator Leahy suggested (id. at 41), this testimony appears to be a confirmation
converson. While Kuhl has previoudy indicated that she came to believe the government’s
reversad of coursein Bob Jones was wrong, she has never before, to our knowledge, stated the
basisfor that belief as one grounded in the importance of enforcing the civil rights laws and
putting the principle of nondiscrimination first. To the contrary, both of the two public
explanations that have previoudy been given for Kuhl’s asserted change of mind are grounded in
politica error, not concern about the primacy of the civil rights laws.

Firgt, in June 2001, on the eve of the announcement of Kuhl’s nomination, she responded to a
written question from Senator Boxer about Bob Jones by stating that she believed the
government’ s decision to reverse position in the Bob Jones case was wrong “in part because it
gppeared insengdtive to minorities, regardless of the nondiscriminatory motives of those involved
in the decision.”” Thisis similar to an explanation given in January 2003 by former Solicitor
Genera Charles Fried in support of Kuhl’s nomination. According to Fried, by 1985, “1 knew
she had come to believe (as did 1) that she had been wrong, if for no other reason than seeming to
sde with Bob Jones confused the Reagan adminigiration’ s message that we were strongly
committed to civil rights and racid equality while opposed to quotas.”2®

At Kuhl’s confirmation hearing, Senator Kennedly, like Senator Leahy, also sought to learn

whether Kuhl, prior to her nomination, had ever expressed the sort of substantive regret about
her position in Bob Jones that she seemed to be stating at her hearing. Senator Kennedy quoted
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the foregoing statement by Fried and observed that, according to Fried, Kuhl had told him she
had come to believe she was wrong on Bob Jones “ paliticaly because it sent the wrong
message.” Kuhl Hearing, a 86 (emphasis added). Kuhl admitted that she and Fried did discuss
the fact that “taking that position had redlly been a disaster for the Reagan adminigtretion,
absolute disaster,” and that she did not know whether she had “expressed thisto” Fried that they
had “the wrong focus’ and that “the policies of nondiscrimination should have come forward. . .
Uold.

The second reason given by Kuhl in her testimony on April 1 for her asserted “regret” about Bob
Jones isthat the government should have defended the IRS policy because a* reasonable
argument” could have been made to support it. Kuhl Hearing at 39. Significantly, nowherein
the critica 40-page memorandum that Kuhl and Cooper wrote at the time does the memo even
suggest the existence of a*reasonable argument” in defense of the IRS palicy, let done that the
Department of Justice should defend it. To the contrary, the memorandum concludes by stating
that “[f]rom the foregoing, it is dear that the Service' s interpretation of Section 501(c)(3) of the
1954 Code is at odds with the statute’ s language and legidative history . .. ."?° Itisdso
ggnificant to note that under questioning from Senator Leahy, Kuhl stated that she could not
think of any other case during her entire tenure in the Justice Department in which she had
recommended that the government confess error in the Supreme Court except for Bob Jones.
Kuhl Hearing, at 42.

At Kuhl’s hearing, Senator Hatch dicited from Kuhl the testimony that she had no “ decision+
meaking authority” at thistimein the Justice Department. 1d. at 15. This of courseis beside the
point, as Senator Kennedy noted. Id. a 83. The concern is not that Kuhl hersef made the
ultimate decison to reverse long-standing policy denying tax exemptions to Bob Jones
Universty and other racidly discriminatory private schools, but that she believed thiswas the
right thing to do and played amgor role in bringing about that disturbing decison.

Opposing affirmative action, trying to redtrict discrimination remedies, and criticizing
protection of workers

Referring specificadly to Kuhl’s satement in an article that she had written whilein private
practice that she consdered affirmative action to be *a divisve societd manipulation,” Senator
Durbin asked Kuhl *have you changed your position on that? Kuhl Hearing, at 71. Kuhl did
not answer Senator Durbin’s question nor asimilar written question from Senator Kennedy.*°
Instead, she tedtified that “the primary thrugt of that article was to Sate the importance of
individua remedies and of putting persons who have been discriminated againg back in the
place where they should have been, absent that discrimination, and that was the thrust of that
atice” Kuhl Hearing, at 71-72. The problem, of course, as Kuhl well knows, isthat in many
instances of discrimination, such as when people are intentionaly kept out of unions and
apprenticeship programs on the basis of race for years on end, the actua victims may not be
identifiable. Only by requiring some form of affirmative action can the Stuation be remedied, as
wasthe casein Locd 28 of the Sheet Metal Workers' International Assnv. EEOC, 478 U.S.
421 (1986). Nonethdess, Kuhl filed abrief in that case taking the position that relief under
Title VI could be granted only to identifiable victims of discrimination,®* a position that the
Supreme Court rejected.
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In Kuhl’ s post- hearing answers, she tried to dispe concerns about her opposition to affirmative
action by stating that the article about which Senators had questioned her — the article in which
she had cdled afirmative action “a divisve societd manipulation” — was written “before the
Supreme Court settled” the issue of affirmative action in its 1995 decision in the Adarand case.®?
However, Kuhl’s article was written after the Court’ s decison upholding affirmative action in

the Local 28 case (indeed, she refers to that decision in her article®®), which means that there was
dready established law in this area and that she was critical of it.

Kuhl was aso questioned about another article she had written, “Employment at the Will of the
Courts,”3* which, as Senator Edwards described it, focused on “the costs to employers and
society of the laws againgt unfair trestment of workers. . "3 In response to Senator Edwards
guestion as to why she had chosen to focus on such matters rather than on the “ costs to workers
and society of discrimination on the basis of race, sex, or other arbitrary factors or other forms of
unfair treatment of workers,”3® Kuhl stated that she “disagredd] with the question’s
characterization of the article,” and attempted to portray her article in alight more favorable to
the legal protection of workers®” The fact remains, however, that Kuhl’s article appeared to
disgpprove of the trend in the law away from the doctrine of “employment at will” and toward
protecting employees from adverse employment decisions that are not based on “good faith and
far deding.”*® According to Kuhl, “[f]he practical effect of this jurisprudence and of the
destruction of the doctrine of employment at will isto inhibit employer action and to decrease
labor mohility.”*® The article also appears to question some of the positive effects of anti-
discrimination laws.

[1]f amember of a protected classisfired, and if the employer has no credible
explanation for his trestment of the employee.. . . afinder of fact may well conclude that
the unexplained motivation isin redity an unlawful one (race, sex, age, €c.). . .
Employers must act toward employees in the protected classes in such away that they
can explain the fairness of their actions toward the employee. If an employer cannot do
0, herisks the expense of alawsuit and statutory penalties*°

Most Americans would likely conclude that thisis a good thing; Kuhl did not say thet it is.

Other aspects of her record on civil rights matters

In post- hearing questions, Senator Leahy observed that “[m]any Americans would not be
comfortable with ajudge whose intelligence and reason were not tempered by experience and
compassion,” and asked, “Can you please give us an example of astuation in which you
displayed, as alawyer, understanding for the human situation, such as the sting felt by women or
minorities victimized by discrimination?

In her response, Kuhl did not cite asingle ingtance pertaining to her career “as alawyer.”
Instead, Kuhl focused on two rulings she has issued as ajudge, the same two rulings she has
cited repeatedly in other written answers and in her testimony on April 1 in an effort to dispd the
serious concerns about her record on civil rights raised by her yearsin the Reagan
Administration and in private practice*® Apart from the fact that Kuhl has only been able to cite



two rulingsin her more than seven years as a state judge that she believes speak favorably to her
record on civil rights, areview of these cases indicates that they do not in negate the serious
concerns her record has raised.

In one of those cases, Iwekaogwu v. City of Los Angeles, 75 Cal. App. 4th 803 (1999), Kuhl,
gtting by designation on the Court of Apped, wrote a decison upholding a judgment in favor of
an African American employee who had been unlawfully retdiated againgt by his employer

when he complained that he had been subjected to employment discrimination on the bags of
race and nationa origin. Asrecounted in Kuhl’s decision, the facts presented a clear case of
retaiation, and the Court of Apped was unanimousinitsruling. Theissuesinvolved in this case
were totdly different from those presented, for example, in Bob Jones, and Kuhl’sruling in this
clear-cut case of retdiation does not in any way change the fact that, in the Bob Jones matter, she
urged that the IRS policy be reversed and atax exemption given to a private school that practiced
blatant race discrimination.

In the other case repestedly cited by Kuhl, Grobeson v. City of Los Angeles, No. BC150151
(L.A. Superior Court, June 29, 1998), Kuhl overturned on due process grounds disciplinary
action taken against an openly gay police officer because the police department had failed to give
the officer proper notice of the charges againg him. Kuhl’ s ruling did not turn on the officer’s
sexud orientation or in any way affirmatively protect the officer from discrimination on the basis
of sexud orientation.

Neither of these cases repeatedly cited by Kuhl digpels the serious concerns raised by her actions
in such cases as Bob Jones or other civil rights matters*®

Kuhl’srecord on accessto justice

Seeking to curtall citizens access to the courts

Senators_concerns: As Deputy Solicitor Generd, Kuhl aggressively sought to restrict accessto
the federa courts, co-authoring a brief and arguing before the Supreme Court in a case in which
she urged the Court to abandon the doctrine of associationa standing, Internationa Union,

United Automohile, Aerospace and Agriculturd Implement Workers of Americav. Brock, 477
U.S. 274 (1986). Associationa standing is awell-recognized and important doctrine that permits
organizations to file lawsuits on behdf of their members, making it eesier for them to vindicate
their common legd rights and interests. At Kuhl’s hearing, Senator Feingtein specifically
questioned Kuhl about the Brock case and asked Kuhl to explain her opposition to the doctrine of
associationd standing. Kuhl Hearing, a 53-57.

Kuhl’stesimony: In response to Senator Feingtein’s question, Kuhl testified, “[t]he position of
the United Statesin UAW v. Brock | believe was set before | came to the Salicitor Generd’s
Office. | argued that case. | had just recently cometo the office and | argued it, but | am not on
the brief. If you look at the brief in that case, | am not on the brief. . . | didn't have any trouble
arguing the position. It was a pogtion that — well, the government had won in the court below,
S0 we were defending awinning argument in the court below in that case” Kuhl Hearing, at 54-
55 (emphasis added).
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Thefacts Kuhl’stestimony that her name was not on the government’ s brief in this case was
demonstrably incorrect, as Senator Leshy pointed out in post-hearing questions to Kuhl.**
Although Kuhl has since admitted that her testimony was incorrect,*® her erroneous testimony a
her hearing left unanswered Senators' concerns about what Charles Fried himself described as
Kuhl’s*frontal attack” on the doctrine of associationa standing.

Moreover, Kuhl’s testimony about this case was incons stent with the facts in another critica
respect. Kuhl’s Supreme Court brief marked the first time in the case that the government had
taken the position that the doctrine of associationd standing should be overturned; this argument
was not the basis on which the government had prevailed in the court of appeals;*® and Kuhl’s
tesimony that she was merdly “defending a winning argument in the court below” by urging thet
associationa standing be overturned cannot withstand scrutiny.

The court of gppedls had ruled in favor of the government, holding that the UAW lacked
standing under the facts of this particular case and the requirements for associationa standing.*’
Defending that “winning argument” isafar cry from urging the Supreme Court to overturn the
doctrine of associationd standing atogether. Indeed, the government’ s brief to the Supreme
Court opposing the UAW’ s petition for awrit of certiorari — abrief on which Kuhl’s name does
not appear — in fact acknowledged that the doctrine of associationd standing was well- settled
and did not ask the Court to overruleit.*®

The argument for overturning associationd standing was made only in the later brief bearing
Kuhl’sname. According to Charles Fried, Kuhl’s boss at the time, it was “my Deputy and
Counsdlor, Carolyn Kuhl” who “launched a frontal attack” in Brock, “arguing that groups should
not have standing to make claim except as they could show themsalves to be representatives of
classes of individuds in treditiond class actions.” Order and Law, at 207, n.5 (1991).

In fact, Kuhl’s argument was so extreme, proceduraly aswell as substantively, that it prompted
numerous organizations, including the Chamber of Commerce and the AMA, to oppose not only
the government’s legd position in the Supreme Court but dso to criticize its “liti gati ng tactics’
for raising such an important matter for the first time a that juncture in the case™

Aswith Thornburgh, Kuhl has sought to minimize the extremism of the position that she
advocated by claming that she was merdly a government lawyer doing her job representing the
government.>® But so weredl of the other government attorneys who had litigated this case
before Kuhl got involved, and who had not advocated that the doctrine of associationa standing
be overturned. Moreover, in her written answers to Senator Leahy, Kuhl went a step further and
suggested that this extreme position was not necessarily her own view.>* However, just asit was
Kuhl, as Fried recounts, who in Thornburgh wrote “the most aggressive memo” advocating
reversal of Roe v Wade, so too it was Kuhl, as Fried aso recounts, who in Brock launched the
“frontd attack” on the doctrine of associationd standing.

Trying to limit protection for whistleblowers
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Senators_concerns: In aunanimous ruling strongly critica of Judge Kuhl in Liu v. Moore, the
Cdifornia Court of Apped reversed Kuhl’s ruling that prevented a whistleblower from getting
monetary relief under Cdifornia s anti- SLAPP law, explaining that Kuhl’ s decison was an
improper “nullification of an important part of Cdifornia s anti-SLAPP legidation.” 69 Cd.
App. 4th 745, 748 (1999). In this case, a plaintiff had sued Deborah Moore, a whistleblower,
causing her to incur substantia legd expenses, and then voluntarily dismissed the complaint
before Kuhl could rule on Ms. Moore' s motion for legal costs to which she was entitled under
the anti-SLAPP law. At Kuhl’s hearing, Senator Feinstein asked Kuhl about this case, noting
that, according to Ms. Moore' s attorney, her ruling would have prevented Ms. Moore from
pursuing her right under the law to recover the nearly $40,000 in legal costs that she had
incurred. Noting the harsh language of the Court of Apped’ s decision reversang Kuhl’sruling,
Senator Feingtein asked Kuhl to respond to the Court of Apped’ s criticism of her decison and a
letter she had received from Ms. Moore' s atorney. Kuhl Hearing, at 58.

Kuhl’stedimony: Kuhl clamed that the issue before her was “an issue of first impresson,” and
that she had “ struggled a good bit” with the question of what jurisdiction remained with the court
when the party suing the whistleblower dismissed the complaint before the court could rule on
the whistleblower’ s mation for legd costs. Kuhl Hearing, at 58-59.

Thefacts Inits sharply worded, unanimous decision reversing Kuhl’ s ruling, the Court of
Apped “sruggled” not at al with the issue of jurisdiction, digposing of it in afootnote. 69 CA.
App. 4th a 751, n.3.>

Seeking to invdidate qui tam access to the courts to combat fraud

Senators_concerns: In private practice, Kuhl had urged the federa courts to strike down the qui
tam provisons of federd law that dlow private citizensto file suit to combet fraud againgt the
government. The federa courts rgjected such arguments and upheld the law. Additiord
information about Kuhl’s efforts in this regard emerged after Kuhl’s hearing. Specificaly,
according to written questions posed by Senators Grassey and Schumer, Kuhl had attached to a
brief that shefiled in the Ninth Circuit in 1993 arguing the unconditutiondity of the qui tam
provisons acopy of amemorandum written four years earlier by the Department of Justice
Office of Legd Counsd, opining that “[t]he Office of Legd Counsd believes the qui tam
provisons of the False Claims Act are patently uncondtitutional.” Kuhl told the court that the
OLC memorandum had recently been “released for publication” by the Department of Justice,
but did not affirmatively tell the court that the OLC memorandum did not represent an officid
position of the Department.>® In light of this, Senator Schumer, noting the ethical obligation of

al lawyers “to refrain from acts which midead the court,” asked Kuhl whether she had “fullfilled
[her] obligation to be candid with the court.”>*

Kuhl gtated that she did not believe that “reference to the position of the Office of Legd Counsdl
in the brief was miseading to the court.”>> Apparently, however, the Department of Justice did
not agree, for it took what Senator Schumer caled “the unusud step of submitting a letter to the
court darifying the government’ s position.”®® In that |etter to the court, the Justice Department
dated that it had come to its attention that the OL C memorandum of 1989 had been submitted to
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the court and was writing “to make clear to the Court” that the OL C memorandum “was never
adopted by the Attorney General, and does not represent the position of the United States.”>’

CONCLUSION

As the foregoing makes clear, Kuhl’s testimony at her confirmation hearing raised
serious credibility concerns in addition to the other significant concerns aready raised by her
record. Asthe New York Times recently explained:

Carolyn Kuhl . . . ssemsto have undergone a classic confirmation converson. Asa
lawyer and as a Cdifornia state court judge, she advocated objectionable positions on
civil rights, abortion and privacy. But at her confirmation hearings, she backpedaed
furioudy. Her testimony may have been tacticaly shrewd, but it failed to dlay serious
concerns about how she would perform asajudge. The Senate should not confirm her. . .

Under questioning by the Senate Judiciary Committee, Judge Kuhl repeatedly retracted or
minimized her postions. . . Judge Kuhl’s many shifts are suspect because of their timing.
It isdso clear, given this adminigtration’ strack record, that she was chosen precisely
because of the actions she now seeks to distance hersdlf from. The White House can tell
from her record that she sharesits conservative agenda, including opposition to abortion
rights and skepticism about civil rights. It isunlikely that when she spoke with the
administration she was as quick to renounce her past as she was before the Senate.

“Another Unworthy Judicia Nominee” The New York Times (Apr. 24, 2003).

As documented here and in our initid report opposing Kuhl’s confirmation, Kuhl’s
record Ssmply does not support giving her alifetime gppointment to the federa court of gppedls,
the court of last resort for most Americans. Far from meeting the burden of demondtrating a
record of commitment to “ protecting the rights of ordinary Americans’ and to “the progress
meade on civil rights, women'’srights and individua liberties” — important criteriafor
confirmation — Kuhl has tried to turn back the clock on these sgnificant matters. Her hearing
and her subsequent written answers to Senators questions served to reinforce this conclusion.
The Senate Judiciary Committee should rgiect Carolyn Kuhl’s confirmation.
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